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POR THE WINGH CIRCULT 


CLYDE BATES and MANUEL JOE CHAVEZ, 
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VS. No. 21366 


LAWRENCE E. WILSON, Warden, 
San Quentin Prison, 


Respondent and Appellee. 


APPELLEE'S BRIEF 
JURISDICTION 

This@as anWappeal imom an crdem den amie 
Pear ion for a writ of habeas corpus sought by two 
mere Orisoners. The jurisdietieneot thas Court is 
Senrerred by Title 28 United States Code seetion 2253 
Which makes a final order in a habeas corpus proceeding 
reviewable in the Court of Appeals when a certificate 


of probable cause has issued. 


STATEMENT OF THE CASE 
A. Prior Proceedings in State and Federal 
Courts. 
Appellants were jointly tried in the Los 


Angeles Superior Court on six counts of murder in 


violation of California Penal Code section 189, and 
one count of arson in violation of section 448a. They 
meme tried along with Manwel Hernandez. Each was 
Meevacted on all counts. Appellants were sentenced 
to death, while Hernandez received life imprisonment. 
meeecllants' convictions were affirmed by the California 
Supreme Court. People v. Chavez, 50 Cal.2d 778, 329 
img) 907 (1958), cert. denied, Chavez v. California, 
358 U.S. 946, 79 S. Ct. 356 (1959), and Bates v. 
Beeerormia, 359 U.S. 993, 79 S. Ct. 1126 (1959). 

Bates filed a petition for a writ of habeas 
Pomeus in the California Supreme Court on January 3, 
1958, which was denied on January 23, 1958. In re 
eaves, Crim. No. 6196 (Calif. Sup. Ct., Jan. 23, 1958). 

On Augustw4, 1959, @haver file@ a petitvion for 
@writ of habeas corpus in the United States District 
Court for the Northern District of California, Southern 
Division (No. 38423). He was joined by Bates who filed 
Peeimilar petition on August 6 (No. 38427). Both 
petitions were denied on August 7, 1959. 

Appeals were filed in the United States Court 
of Appeals for the Ninth Circuit (Nos. 16590, 16622) 
and on June 16, 1960, the cases were remanded for hear ams 


On specified issues. Chavez v. Dickson, 280 F.2d 727 


ae 


micco), cert denied, 364 U.S. 934, 81 S. Ct. 379 
(1961), rehearing denied, 366 U.S. 922, 81 S. Ct. 
1092 (1961). On this appeal, the order of the district 
judge in denying the writ was upheld as to most of 
ime issues: 

(1) The construction placed upon sections 
448a and 189 of the California Penal Code by the 
PaifOrnia Supreme Court in People v. Chavez, 50 Cal. 
2d 778, 329 P.2d 907 (1958), was not arbitrary or 
momcasonable, nor did it amount to an ex post facto 
law; 

(2) The failure to object at trial to 
wieervedly prejudicial remarks of trial judge and 
mMeosecutor barred collateral attack; 

(3) <A remark of the prosecutor to which 
objection had been made did not result in a denial of 
due process; 

(4) Since the statements made by Hernandez 
and Oscar Brenhaug were not admitted against Chavez, 
and because the trial court so instructed the jury, 
no federal question was presented as to him; 

(5) Since the Hernandez statements were 
also not admitted against Bates, with a similar caution- 
ary instruction to the jury, no federal question was 
presented in regard to that issue; 


Bec 


(6) The admissibility of the Brenhaug 
Statement against Bates was an issue of state law 
and did not present a cognizable federal question; 
and 

(7) The prejudicial effect of photographs 
taken at the scene of the fire was not subject to 
habeas corpus review in light of prior state deter- 
Miiacvion of admissibility. 

The cases were remanded for an evidentiary 
hearing, however, on two issues: 

(1) Whether or not the transcriptions of 
@eemnernandez and Brenhaug statements were so grossly 
inaccurate as to deprive appellants of a fundamentally 
fear trial; and 

(2) Whether or not the admission into 
evidence of photographs Of Gne VICUIMNSes taken aie 
meemviccvims had been removed from the scene of the 
Crime were so prejudicial as to deprive appellants of 
due process. 

On Yrenand. hearings ait ne eV ive ieee. 
District Court were held, and the petitions were again 
denied on July 11, 1961. Appeals were filed in the 
Warted States Court of Appeals for the Ninth Circuit. 


The decision of the District Court, denying the 


4 


Peeicrons, as aiiirmed. Chavez v. Dickson, 300 F.2d 
Seeeecery. denied, 371 U.S. 880, 83.°S. Gt. 1515 "rehear- 
memdtemiied, 371 U.S. 931, 83 S. Ct. 295 (1962). It was 
held therein that the transcripts of the Hernandez and 
Brenhaug statements were substantially accurate and any 
inaccuracies were not prejudicial. It was also concluded 
that the admission of allegedly “gruesome” photographs 
Meee a deprivation of due process. 

On January 30, 1963, Bates filed a petition 
momme Writ of habeas corpus in the California Supreme 
Court which was denied on February 6, 1963. In re Bates, 
Meine Nor, 7319 (Calif Sup. Ot., Febm 6, 1963). 

Gn March 1, 1963, Chavez filled a petition for 
awrit of habeas corpus in the California Supreme Court 
Mme was denied on March 13, 1963. In re Chavez, Crim. 
Mapeegsso (Calif. Sup. Ct., March 13, 1963). 

Bs, Pigesent ineeceeditige 
Preliminary Pleadings. 

On February 6m 1963 ,sBabes filed a eeciticn 
for a writ of habeas corpus in the United States District 


Pourct for the Northern District of California, Southern 


fevision (No, 41325; CT 1-33).* He was joined by 
Chavez in an identical petition Pilea on oie same 
day (No. 41326; CT 36-68). 

On February 26, 1963, both appellants filed 
foemerons for 4 stay of execution; their executions 
having been scheduled for the following day (Cem Se 
83). Orders staying execution were entered immediately 
(cT 84-85). 

On March 11, 1963, Bates filed a supple- 
mental petition for a writ of habeas corpus (CT*86-101), 
which contained five additional affidavits (CT 95-100). 
Gieyne same date, Chavez filed an amended petition 
fet 102-16). 

On March 19, 1963, the respondent filed his 
return (CT 118-35). A traverse to that return was filed 
mimiierch 25, 1963, on behalf of Chavez (CT 136-41). Bates 
also filed a traverse on March 25, 1963 (CT 142-48), 
together with ten additional affidavits (CT 146-47, anda 


on unnumbered pages appearing between CT 147-48). 


*The following abbreviations will be used to designate 
ee eoeo! the various transcriprs: 


il yp" —--" Reporter's DPranceripe Of vile > oj aditcmaa: 

2 VoTT" — Clerk's Uranseriog Of aeomlooy einai 

3) "HCT" -- Reporter's Transcript of the 1964 
Habeas Corpus Hearings 

ey "CT —-- Clerk's Yranscrimpeeor une presen nese 


The First Order: February 24, 1964. 

On February 24, 1964, an order was issued 
mic Aistinguished between those issues which could 
be determined without an evidentiary hearing and those 
issues which could not (CT 293-311). Bates v. Dickson, 
Peoef. Supp. 983 (N.D. Cal. 1964). 

The issues disposed of by a thorough review 
Of the state court record without an evidentiary hear- 
ieoewere as follows: 

(1) In his original petition, Bates had 
claimed that he had been convicted of "murder by torture,” 
meee NOt charged, but this contention was denied as 
not raising a federal question (CT 298-99). This issue 
has not been pursued on appeal. 

(2) Bates! claim that trial counsel was 
incompetent by not presenting evidence of Bates' hyper- 
Bemedurvity to alcohol was denied after a review of the 
mere! court record (CT 301-02). 

(3) Bates' claim that he was forced to be a 
witness against himself when he was interrogated about 
mo prior felony convictions, and that the convictrons 
were not properly authenticated,was denied (CT 302-03). 

(4) This order also denied a claim of Chavez 


that he was deprived of due process because a juror made 


a post-conviction statement that Chavez could not be 
believed because he was a member of a "rat-pack" gang, 
and that trial counsel was not adequate because he did 
noremoureue “the issue (CT 303-04). This point has not 
een Urged on appeal. 

A number of issues weme toebe cetGermined 
meeerean evidentiary hearing. 

(1) The first was whether or not illegally 
seized evidence had been usedagainst both appellants 
(CT 304). Bates claimed that after he was arrested, 
the police returned to his home and seized his automobile, 
Peeeere which it Was driven to the pelice sta thoneweand 
searched without a warrant (CT 305). In addition to 
feline in Bates! claim, Chavez asserted that the jacket 
Meed as evidence against him was discovered in the course 
Sieen illegal search of his home (CT 305). A hearing 
on these issues was deemed necessary in light of the 
ei sions i Mabe Vv Olen 307 0s. ee (loan) aad 
Paifornia v. Hurst, 325 F.2d 891 (9th Cir. 1963) 
(giving Mapp retroactive application) (CT 309-10). 

(2) Another issue involved the so-called 
"accusatory statements" (CT 304). Both Bates and Chavez 
alleged that statements were used against them at trial 


which were taken during a period of police custody and 


before any of the declarants had been advised of their 
constitutional rights (CT 306). The hearings were 
Seetieo eCssential to determine the voluntariness of 
those statements (CT 310). 

(3) The last issue was that of inadequate 
meerovance of counsel. This claim was gounded upon 
faeetailure to appellants’ trial counsel to object to 
memacir the evidence allegedly illegally seized or the 
allegedly involuntary statements (CT 304, 308). 

The 1964 Hearings. 

Hearings were held on May 11-15, 18-19, and 

22, 1964 (see Reporter's Transcript). The matter was 


ordered submitted on June 17, 1964 (cT 391). 


Respondent's Linkletter Motion. 

On July 8, 1965, respondent filed a motion 
seeking dismissal of the proceedings (CT 314-15). The 
motion was based upon Linkletter v. Walker, 381 U.S. 
618, 85 S. Ct. 1731 (1965), which refused retroactive 
eeeprecation of Mapp, and upon the points and authorities 
previously cited by respondent (CT 317-18). On July 9, 
1965, it was ordered that the submission of the matter 
be set aside, giving both parties further time within 
which to submit briefs deemed necessary due to respondent's 
motion (CT 321-22). 
iGemrinal Order. 

On Jume 29, 1966, the petitions were denied 
(CT 367-72). A certificate of probable cause was issued 
Siesuly 1, 1966 (cT 374). Notice of appeal was filed on 
July 26, 1966 (CT 375). 

CC. Executive Clemency. 

On December 22, 1966, the Governor of the 
eeecwe Of California granted to both appellants a limited 
weommuvation of sentence. Bates' sentence was commuted 
to life imprisonment without possibility of parole [see 
Appendix, Exhibit A]. Chavez! sentence was commuted to 


life imprisonment [see Appendix, Exhibit B]. 


I@e 


Pe ocveaveMienbplor Hacus: NOS / Trial. 

On April 4, 1957, Oscar Brenhaug and appellant 
fewees Nad some drinks at a bar. After leaving iv, they 
met appellant Chavez and Manuel Hernandez and alli four 
Gieeve LO the Corner Bar in Chavez' car. Subsequently 
m@@eyedrove to the Mecca Bar, arriving at about 9:30 p.m. 
Paemcaxing 2 booth. The waitress was unable to obtain 
an 1.D. card from Hernandez, so the bartender asked for 
f@emert ication from him and from Chavez. When Hernandez 
stated he had none, and Chavez refused to show any, the 
Pemcender refused to serve them. (TT 101, 140-45, 364- 
74, 384, 885, 894-98, 951). 

The four men approached the bar. Chavez and 
Bates asked some girls to dance; Chavez dancing ‘with 
Herminia Morales, a patron, and Bates with the waitress, 
Joyce Chapdelaine. Bates, Chavez and Hernandez subsequently 
asked to dance with Miss Morales, but were all refused. 
Chavez kept putting his arm around her and all three men 
began to talk abusively. The bartender, noticing that 
the girls were being annoyed, told the men to be quiet or 
leave. An argument began and the bartender asked a 
customer to aid him in ejecting the foursome. Bates, 
Chavez and Hernandez were shoved outside, whereupon Bates 


and Chavez fought with the bartender and the assisting 


ime. 


customer. When the fight ended, either or both Bates 
and Chavez declared that they would come back to get 
even. Soon thereafter one or both of the appellants 
re-entered the bar to get Brenhaug who, being in a 
meeiiaen Stupor, had remained inside during the fracas. 
(TT 18-28, 50, 88-89, 145-59, 165-69, 248-60, 329-32, 
336, 361, 379-89, 500, 552-55, 560-61, 599, 902-04, 
955-56.) 

Afver being thrown @eut of the Mecca™far, the 
four men got into Chavez' car and drove away. Either 
Bates or Chavez declared that they were "going back and 
meweevyen with them." On the way, Bates got out of the 
car and obtained a five-gallon bucket. Thereafter the 
fmurechanged cars, all getting into Bates" light-blue 
Plymouth sedan. Bates, who was driving, stopped the car 
and he and Hernandez walked to a gas station where they 
had the bucket filled with gasoline. They then drove 
back to the Mecca Bar and double-parked in front. Bates, 
Chavez, and Brenhaug climbed out. Brenhaug, who said "I 


t 


don't want to get in no trouble," was shoved back inside 


and Bates ordered him to stay there. Hernandez sat 
behind the wheel and kept the engine running. Bates 
carried the bucket to the open door of the bar, and as he 
Sloshed the gasoline inside, shouted "I will get everyone 


of you in there." Chavez threw in a lighted book of 


12. 


matches and the bar exploded into flames. Six customers 
were killed in the inferno, while two others were badly 
bueded. Bates and Chavez leaped into the waiting car 
and it sped away. Hernandez drove to the Corner Bar 
meemal except Brenhaug went inside. Brenhaug fell 

a reep in the car. At 2:00 a.m., after the bar closed, 
they drove towards Bates' house, letting Chavez and 
Hernandez out along the way. Bates parked in his drive- 
way and both he and Brenhaug went to sleep. (TT 169-84, 
280-94, 307-12, 389-403, 439-44, 519-22, 567-74, 593-97, 
652-78, 713-25, 787-92, 861-62, 867, 904-24, 966-67, 
memo, 1004-06, 1129-31, 1227-54, 2402.) 

At about 3:00 a.m. on the mormaige of April 5, 
m5>/. Officers Clyde Call and Richard Irwin of the Los 
Angeles Police Department went to the Bates residence. 
Pursuant to directions given and information received 
through official channels, they had gone to the home of 
Lyle and Robert Jacobsen in search of information about 
one of the participants in the crime who was known as 
"Oscar." The Jacobsens led the officers to the Bates 
house where they found a man identified as "Oscar" 
asleep in acar. When the car door was opened, a strong 
smell of gasoline came from inside. The floor mat was 


Stained and the car tailpipe was also warm. The occupants, 


1@. 


Brenhaug and Bates, were arrested. (TT 1278-89, 1327, 
1340. ) 

At 5:00 a.m. a chemist examined the auto which 
had been taken to the police garage. Both wine and 
gasoline were detected inside the car, and a small piece 
of floor mat was removed. The matting was not subjected 
“memememical tests. Instead, the chemist preserved it 
meee jar and the jury was permitted to examine for them- 
Mies the validity of the chemist's olifactory analysis. 
fer 173-80. ) 

in the afternoon of April 5, 1957, Oi rcers 
Everett Cummins and Robert Sluder went to Chavez! home. 
Mrs. Chavez showed them the jacket her husband had worn 
Mae Night before. When Chavez arrived home from work, 
Pemeocrarrested. Though the officers had not tol@ him 
why they were there, he said, "I have been expecting you 
all day." Before leaving Chavez gave his wife some money 
and directed her to obtain a lawyer. The officers asked 
meco bring his jacket with him. (TT 1262-72.) 

ine Nexv day he riam@e ze vials eeteiecsdy Cys a mbes 
mes NOL COld the reason for his arrest, but himself stated 
that he was being arrested for the Mecca Bar fire. Ina 
conversation which occurred at the police station on April 


(, Hernandez related the events in detail, noting that 


1¥ . 


Brenhaug did not want to take any part in the crime and 
suggesting that he had been reluctant himself. (TT 1357- 
90, 1433-49.) 

On April 9, 1957, the four accused were brought 
eeosether for an interview and were asked to tell what 
had happened on the night of April 5. Brenhaug spoke 
[meu , and related the events in detail. Hernandez 
agreed that Brenhaug's version was, for the most part, 
correct. Chavez said that Brenhaug and Hernandez were 
mame, and that he had had nothing to do with the fire. 
Bates claimed that he could remember only fragments. 
fm 1463-1512. ) 

Hernandez did not take the stand and his 
Witnesses did not suggest any sort of defense (rn 1537- 
=), Chavez' defense was that after the fight at the 
Mecca Bar, he had gone home (TT 1565-1842). Bates' defense 
Was that he had drunk so much alcohol, starting early in 
the day, that he could remember only fragments (TT 1843- 
2051). 

in rebuttal, one witness testified that Bates 
Mes not drunk as of the afternoon of April 4 (TT 2065-76). 
A police chemist also testified that had anyone consumed 
as much liquor as Bates claimed he had, he would have been 


comatose and incapable Of ai physical activity by carly 
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ai ternoon (owe Beg] 51, Aete- (5), and by evening he 
mould have been dead (TT 2275-79). 

E. Statement of Facts: 1964 Hearings. 

Evidence taken at the habeas corpus hearings 
mmo was limited to the issues of (1) illegal search 
and seizure, (@) illegally-taken statements, and 
(3) incompetent counsel (CT 304-11). 
Search Dieeunc wecwoomcar. 

Soon after the Mecca Bar fire, Sérecant 
Tidyman, who was conducting the investigation, was 
informed by Joyce Chapdelaine, a waitress there, that 
one of the men who had thrown the gas was named "Oscar" 
and was known by the Jacobsen brothers, while another 
looked like Officer Otis Green and was a "brother" of 
mee Jacobsens. Tidyman instructed Officers Clyde Cail 
Soe Richard Irwin to contact the Jacobsens and see if 
they would direct the officers to "Oscar." (HCT 588-90, 
6514657, Oyo TOO.) 

| ihe two Officers wenve to tne Jaeovsen tome 

and inquired about "Oscar." (HCT 334, 366-69, 399, 
49.) The Jacobsens led the officers to the Bates 
residence where, in the driveway, a car was hounds viawen 
matched the description of that seen speeding from the 
scene of the crime. (HCT 341, 368-70, 399, 462.) In- 


Poe it were a man identified as "@ae@ear" and another 
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Pmemlook«ed like Otis Green -- the descriptions fitting 
those of two of the participants in the crime. (HCT 
339-41, 344, 348, 3606, 3609, 429, 436-37.) When the car 
door was epened, a sitromg smell of gasoline came from 
meade. (HCT 368-69, 371-72, 435.) The tailpipe was 
felt and found to be warm. (HCT 437-38). Both Bates 
and Brenhaug were then arrested and taken to the 77th 
Street police station. 

Bererem lea vaneewi th Selene yoms omeies Teena 
ieeked Bates' car (HCT 373, 567). ‘The officers intended 
to return after delivering the suspects to the police 
station, since they were mindful of the volatile nature 
Of gasoline (HCT 439-41, 445, 567). Upon hearing that 
we eecmeclied gasoline inside the car, Tidyman instructed 
@eeueco return and drive it to the station for chemical 
examination (HCT 442, 592-93). The car arrived’at the 
meacion at about 5:00ea.m. (HCT 393-94, 695). Tidyman 
then instructed a chemist to make an immediate examination 
of the car (HCT 593). No warrant was sought since 
Tidyman felt that, due to the volatile nature of gasoline, 
the evidence would literally evaporate before the courts 
Weme open and a warrant could be procured (HCT 658-59, 


695-97. 


Wa 


Seuzure ot Chavez' Jacket. 

After identifying themselves as police officers, 
Officer Robert Sluder and his partner were invited into 
the Chavez residence by Mrs. Chavez (HCT 737, 748, 847). 
eiewoctual circumstances surrounding the sighting of the 
jacket were subject to two conflicting versions. Mrs. 
Chavez testified that the officers asked if they might 
look in a closet at one of her husband's jackets and that 
pm@eweeve them permission to de so (HCT 717, 721-25, 749- 
52, 757-59). Officer Sluder stated that after being 
asked if she would show them the jacket her husband had 
worn the night before, Mrs. Chavez went to the closet 
memerought it to them, later putting it back in the 
closet (HCT 854-56). Mrs. Chavez voiced no objections 
tO anything the officers did (HCT 750-51, 757-59). When 
Chavez arrived home and was arrested, the officers told 
mem to get this jacket (HCT 882-83, 901). 
iicealliy-Taken Statements. 

All three principals in the crime testified as 
to the circumstances of interrogation and custody. Hernandez 
claimed that he had been terrorized with threats of the gas 
chamber if he didn't cooperate by corroborating the 
Eeenneaug statement (HCT 68, 70, 215-17, 220-21, 230-360). 
He also stated that he had been promised release if he 
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@emrecoed and that’ all of his statements were fabritea- 
tions to ensure advantageous treatment by the police 
fetes 35, 39-40, 86-87, 91, 116-23, 128, 151-57). 

He denied knowledge of the crime. Both interrogating 
officers, however, testified that Hernandez was not 
pimearened or promised immunity or leniency, that the 
Peemchamber was never mentioned, that Hernandez' first 
admissions (which were given before he was apprised of 
Brenhaug's statements) were substantially identical to 
those following, and that Hernandez had never denied 
knowledge of the crime (HCT 604, 607-12, Geie22 Moco. 
Be5-05, 809-10, 824-25, 332). The first admission, the 
Substance of which did not vary from subsequent admissions, 
fee ootained shortly after the first interrogation of 
Hernandez had begun (see HCT 602-03, 1021, 1028). 

Chavez claimed that he had been told he was 
eee vO the gas chamber if he didn't cooperate with the 
police, that he had been handcuffed to a chair for twelve 
me fourteen hours during interrogation, and that his 
numerous requests for an attorney had been denied (HCT 886- 
89, 891-92). He also declared that he had never confessed 
and had refused to say anything until he had spoken to his 
attorney (HCT 922, 925-26). The interrogating officers, 


however, testified that no threats against Chavez had ever 
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been made, and that he was never subjected to twelve 
hours of continuous handcuffing or interrogation (HCT 
Wome 2020221, 1025-26). 

Bates gave no testimony suggesting coercion 

(see HCT 970-1000). 

Incompetent Counsel. 
"At the time of the evidentiary hearing no 
affirmative showing was made, nor was any 
evidence adduced or otherwise produced, re- 
garding the asserted inadequacy of counsel." 
Kee 37) 

APPELLANT'S CONTENTIONS 

1. The failure of appellants' trial counsel 
mmenject to the incroduction of ilflesgally-seized evidence 
Meauires the granting of the writs. 

2, Ene introduccton imo "eviemee Or Sule 
Vaccusatory statements" deprived appellants of due 
Peocess of law and requires a reversal of the judgnient. 

A. Johnson v. New Jersey did not 
preclude an examination into this question. 

B. The record shows that, even if 
"not oppressive," the questioning that resulted 
in the ‘accusatory statements" was psychologically 
of such a nature as to require a reversal of the 


order below. 
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3. Recent decisions establish that the use 
er en exvra judicial statement, without oOpporeemmery to 
cross-examine, is a denial of due process of law. 

4, The harmless-error rule cannot save these 
womvyictions. 

S> Proms applieaole only to appellant Bates: 

A, Whe ramiuce Of aves = trial coumsel 
fo Call Watnesses "ver covets  iamelcmcmac Ol 
diminished responsibility deprived him of due 
process of law. 

B. “he use meade or histor ter ceny ic yilons 


deprived Bates of due process of law. 


SUMMARY OF APPELLEE'S ARGUMENT 
Lt. The failure of appellants! trial counsel 
TO Object to allegedly illegally-obtained evidence does 
not establish that appellants were denied the effective 
mepresentation of counsel. 
A. The search of the Bates car was legal. 
B. The seizure of the Chavez jacket was 
Le 2 ee 
C. Counsets! res Craw Ge ieee ome cuimeane 
from making frivolous objections was not incompetence. 
fi. Whe use of the Hernandez adits ie mem cance 


joint statement did not deprive appellants of due process. 
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A. The Johnson case precludes an 
examination of the question of whether either 
appellants or Hernandez were advised of their 
CONStLTUULONal Mmichtew and westved vresSe rights. 

B. The reading of neither the 
Hernandez admission nor the joint statement 
pre judieed "eivier saves ore Chaver, 

l., The Heraemdez admission 
Was NOW Recetlycdeamailmse rei tier Wsaiecs 
OrmCneveZz. 

2. The joint statement was 
MOT mecelved ageammet Chav cz. 

3. The joint statement was 
admitted against Bates only insofar 
asmhws Owe Conauel Nenasheswed an 
admission, but the use thereof did 
Mol COmMswA TUve Mederal crrer’. 

4, It is not federal consti- 
Cutiona I error to receiaye aucerimee rem 
er admission of onewdetendan yim tea) o um: 
Crile, “even theuehn sume cCOntPess TOnmor 
admission agmplieates hbisweodet endamgsa, 
when the jury is givem limivige 1nstmauc— 


Ciohes . 
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Cy iee elaam thac Heraeande? was 
coerced does not result in federal constitu- 
tional error as to Bates and Chavez. 

De weleienamde? Was" met cocmeed. 

III. Appellants were not denied the oppor- 
tunity to cross-examine a witness against them. 
iV. <Appilicavion ol California's harmilese— 
error rule does not raise a federal question. 
V. Trial counsel adequately presented 
appellant Bates' defense of diminished responsibility. 
VI. Appellant Bates was not deprived of due 
process when his prior convictions were mentioned. 

A. Whe resvrikeiion “On e@eayae 
exmplanaciom of this prior convrevicns wes 
neither prejudicial nor erroneous. 

B. he inst rier onsen tmie tae 
Us epLeebesmesle Of FuneworLOr Conyvicelons. 

(ec cluced prejudice: 

C. Failure to object precludes Bates 
from now complaining that he was "forced" to 
admit thes prior cen i cumens: 

D. Bates cannot attack tie consija= 
wutvionality of the price conWVictions cn ene 


grounds established by Arketa. 
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ARGUMENT 
al 

THE FAILURE OF APPELLANTS' TRIAL 

COUNSEL TO OBJECT TO ALLEGEDLY 

ILLEGALLY-OBTAINED EVIDENCE DOES 

NOT ESTABLISH THAT APPELLANTS WERE 

DENIED THE EFFECTIVE REPRESENTATION 

OF COUNSEL 

Appellants' claim that trial counsel were so 
incompetent that the trial became a farce and a sham in 
meemeoonstbitutional Sense because they failed t@ object 
to the admission of two items of evidence: matting from 
the Bates car and Chavez' jacket. But as Judge Carter 
Seeerved in his final order of June 29, 1966, "The real 
questions raised by the evidence [during the hearings ] 
mere whether there was an unlawful search and seizure in 
connection with Bates! car, and in connection with Chavez! 
jacket" (CT 371). The present assertion of incompetent 
counsel is only a thinly-veiled attempt to avoid the 
peameer Of Linkletter v. Walker, 381 U.S. 618, 85 S. Ct. 
ifs (1965). 

Commencing with the filing of the present 
petitions in February, 1963, and continuing through the 
evidentiary hearing in May, 1964, the principal claim of 
the petitioners was that illegally-obtained evidence had 
been used against them and that consequently, their 


convictions were vulnerable under the rule of Mapp v. Ohio, 


367 U.S. 643, 81 S. Ct. 1084 (1961). The brightest gem 


iewaeir firmament of claims was the search of 
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bees Car. since the car was examined at the 
peltes Station and part of the floormat reme ved 
Without a warrant some two hours after Bates was 
arrested and the car seized at his home, petition- 
ers tried to bring themselves under the protective 
rem of Preston v. United States, 370 U.S. 364, 84 
eeect. 11 (1964). They also attacked the taking 
of Chavez' jacket when he was arrested on the 
ground that his wife had not consented to the 
previous so-called search which disclosed that 
Reece. 

In response te these claims, Une woe see 
mmeenicd first that the petitioners should have 
memecuca at trial since Califormia law at that 
time (1957) made the product of an unreasonable 
search and seizure inadmissible. Secondly, the 
otate contended that the searches were reasonable. 

As a kind of replication Co sene) suawouls 
prea Of waiver, the petitioners argued, well, if 
the privately-retained attorneys for Bates and 
Chavez failed to object to this evidence, then 
this proves that they were incompetent. 

The major issue in the case was suddenly 


removed in June of 1965 by Linkletter v. Walker, 381 
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Mme olo, 05 8. Ct. 1731 (1965). Since the peti- 
meoners' convictions were final in the Linklettex 
pemse by 1959 when certiorari was denied by thie 
United States Supreme Court, some two years prior 
Memaerdecision in Mapp v. Ohiio, 367 U.S. 643, 81 
S. Ct. 1084 (1961), it became immaterial whether 
evidence used against them was the product of an 
unreasonable search and seizure in violation of the 
Fourth and Fourteenth Amendments. The district 
judge so held (CT 370). 
mn 2 leet, 1 itedk sacs of desperac vom: 
Mewrtytoners' argument comes full circle and they 
claim a denial of due process of law because their 
iemel avcorneys failed to exclude the evidence in 
Question under state -- not federal -- law. 
Their present grievance concerns the 

Meeiiure of trial counsel to object to the receipt 
Of this evidence -- an objection which, in California, 
ferercehave been good in the light of People v. Cahan, 

." (AOB 9). But appellants have failed to cite 
a Single California case which would support their 
ein that the searches and seizures herein were 
lllegal. The absence of any supporting authority, 
femoveeest, 1S Comelled by the facy tha. Under 
California law, the searches and seizures were both 
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legal. 

A. The Search Of The Bates Carmieiwiegal : 

PUrsevany tOedireeulons = 2iyven and aiiteoermnation 
Paewerved tirough Oficial channels; pol lcs omiacers 
went to the Jacobsen home in search of information 
meouy one’ of the participants" im the crame who was 
lgown as "Oscar" (TT 1281; HCT 334, 366, 368-69, 399, 
429). The Jacobsens led the officers to the Bates 
residence where they found a car matching the descrip- 
meow Of Chal seen specding from the scene Oreste crime 
(TT 1287; HCT 341, 368-70, 399, 462). Inside it were 
aman identified as "Oscar" and another who looked 
like Officer Otis Green -- the descriptions fitting 
maese Of two of the Suspects (HCT 339, 341, S44, 346, 
366, 369, 429, 436-37). When the car door was opened, 
a strong odor of gasoline came from inside (TT 1288-89; 
HCT 368, 371-72, 435, 564, 584-85). 

These observations, linking the occupants of 
the car to the crime, were sufficient to justify the 
errest of Bates and Brenhaug. Evg:, People y Weeds, 
139 Cal.App.2d 515, 523-24, 293 P.2d 901, 907 (1956), 
Come. denied, 352°U1S) 1006, 77S. Seomilesa 
People v. Coleman, 134 Cal.App.2d 594, 599, 286 P.2d 


hoe, 585-86 (1955). Bh arPest “ede"with redeomaniec 
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cause therefore permits a search incidental thereto 
ane Without a warrant fer purposes of seelwmiage 
evidence related to the crime. People v. Webb, 66 
fmen 99, 424 B.2d 342 (1967); People v. Boxrbon, 
iowa] Mipp.2@d 315, 319, 303 Peed’ 560, 563~(1956) 
(search of autemimeident to arrest); People v. 
Winston, 46 Cal.2d 151, 162-63, 293 P.2da 40, 46-47 
(1956). 

Where a valid arrest has been made, and 
ies 4 Scecchwot sanwauronebimte Bs einen] 
that arrest has disclosed incriminating evidence, 
it is permissible for police officers to lock that 
vehicle, remove the accused to a place providing 
secure detention, return to the vehicle and move it 
ema police Station, and then search the vehicle at 
the place to which it has been removed, all without 
Peecarchawarrant. Peepile v. Taillbot, 64 Commed 691, 
foe-09), 4h P.2a 633, Oe 45 (1966), cert. Meniead, 
Ros U.Se 10175)°87 S. Ct. 729767). “in eer. 
The accused was arrested at his home on suspicion 
of murder. One of the arresting officers noticed 
smears of what appeared to be human blood on Talbot's 
car which was parked nearby. The doors and trunk of 


the car were sealed with stickers and the car was 
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removed to the police station. Several days later, 
Maewseals were broken and criminalist exaiimied the 
iwerior, dusting for fingerprints and making blood 
tests. The California Supreme Court held that once 
it became apparent that the smears were human plood, 
fmawes beth reasonabise aad proper to seal the car for 
ewer and more scientific examination, 

“Gis findings la presunnctivetvescmnor 
blood], in conjunction with the surrounding 
circumstances, warranted a reasonable search 
of the entire automobile, and it was proper 
to seal the trunk area for a later, more 
scientific examination as part of the reason- 
able search process. 

" 

"Under the circumstances, the sealing 
of the trunk was the initial step taken in 
TiS pro@ess of Scientia fac investigation, and 
the actions of the authorities with reference 
to the automobile were proper." Dyas 

In the présent case) Che mines risen 

Omiicers had found a carwmatching thevdeserimousiensor 
that used by the participants in the crime, inside 
the car were two men fitting the decouple of two 


of the suspects, and from inside the car emanated the 
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Geer or casoline which was the imsectrumemvality 
by which the crime had been committed. "This 
Mmimdings, it Conjunction with the surrounding 
circumstances, warranted a reasonable search 
Gr the entire automobile ... ." Gd., 64 Cal. 
Peeat 700, 414 P.2d at G44. After removime the 
wep cces from che car, the police ofraicers™ rolled 
hemwone windows, locked the doors, and took ihe 
keys (HCT 373, 566-67). The car was subsequently 
removed by the same arresting officers, taken to 
fie police station, amd examined by 4 chemiec. 

ime Natioow case establishes ome 
permissibility of what might be termed a "cohtinu- 
ing search." It holds that if, at the time of 
arrest, the police officers could have conducted 
an extensive examination of the vehicle, it is 
tec unitecasOnaele to secure thew convenes therecor 
mann desvrucclon or Tampering such thay whe 
evidence may be preserved for later scientific 
examination, and that such a subsequent search of 
the secured vehicle is to be considered in the 
same light as a search conducted at a time contem- 
poraneous to the arrest. Id., 64 Cal.2d at 708-09, 


414 P.2d at 644-45, Such a permissible method was 
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eCmmlowed wath reference to the Bates vehiehe and 
iemmou Subject to objection. 

The search herein was also reasonable 
Gimanovner ground: “that of emergency. adm Reople 
oe Cote 61 \Caleedmiai, 152-5358 s6O%P cage , 
Bon, (1064), comm, sdemied, 379 Uses. 866, 85 S. Ct. 
132 (1964), a search of an automobile was upheld 
though that search was removed in both time and 
place from the arrest of the defendant. In People 
v. Burke, 61 Cal.2d 575, 580, 394 P.2d 67, 70 (1964), 
me Vemey cage Was distinguished from Presizon v. 
feed ucwares, 306 U.S. 364, 84S. ct. S81 (1664), 
om Lhe ground that hadethe polieesorricerss been 
compelled to obtain a search warrant before search- 
imeeune vehicle, the evidence mmeht have ween 
sleeiroyed. «Ihe Herry case was~an example of an 
emergency created by an external factor: the return 
of the accused, who had escaped from the police, 
mend have resulbed in a Messe ef ther ecyvidemec. “ini 
People v. Huber, 232 Cal.App.2d 663, 43 Cal.Rptr. 
65 (1965), however, the emergency was created by an 
tmamerent factor: the Mature of the evidence ves such 
that it would destroy itself if not immediately seized. 


Huber involved a blood sampe taken from an injured and 
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unconscious driver who was strongly suspected 
en being drunk. 
"[T]t was taken for the purpose of 
reducine igeewetteehol in the defendant's 
blood to possession -- to protect the 
aleohol content in the» bleed from 
destruction and preserve it for presen- 
tauren vor the eourl. “There Was 10 Suter 
way to prevent the disappearance or 
destruction of the evidence ra 
Id., 232 Cal.App.2d at 670-71, 43 Cal. 
Rptr. exewO9= 70). 
From the evidence presented below it is abundantly 
Skcareunaveyne Off lear in Ghanee or ine uaves viea— 
ialon ad whoromelercd ther sicarch of the Babes car 
did not seek a warrant because he felt that, due to 
the volatile nature of gasoline, the evidence would 
literally evaporate before the courts would open 
and a warrant could be procured (HCT 658-59, 695- 
o7). Shs facner -— the vo lace icyeotern owe line 
=— whieh was inherent an “che wery “awure Vemsthne eur 
dence itself, created an "emergency" which permitted, 
under California law, a search without a warrant. 


People v. Terry, supra, 1 Cal.c@ at 152-52. 366 


Ben 


eo au 391, ae sempikeimed inekcopile w. Burke, 
supra, 61 Cal.2d at 580, 394 P.2d at 70; ibid. 

Be Tne Serzure Of taewtCheaver Jacket 

Was, legal . 

lt ais) alisionevadentathaly Mims. sChavez 
consented to the search which resulted in the 
Gdisicovery of Chavez! jacket «see HCT 717, 721- 
ee (ot) ee) ease a7 -5 oe, 65 aa 
Under the rules set out in People v. Carter, 48 
ea 2a fem T4epseile Preanoes, 670M (ae57 metic 
search was proper. 

"When the husband is absent from 
thtemhones ltwilss The wife who cemtiroiits See 
premises, .. . and with her husband's 
tae consent Cdeverni neem ie shaman 
who shall not enter the house on business 
or pleasure and what property they may 
take away with them... . When the 
wsual “an Cablemrelations mist betneer 
husband amd wifes. .=. wand sthespmeperty 
seized is of a kind over which the wife 
nernaity exercises as Tien conmur ol aismurc 
husband, it is reasonable to conclude that 
She is in a@ positicometo consent to alueearch 
and seizure of property in their home. 


oer 


If .. . [@efenmdant's wate} freely 
consented to the removal of defendamems 
property, there was no unreasonable 
Searchmormscizurem: . sey Milbpid. 
The Carter case clearly holds that where clothing 
memvOluntvarily preduced ror officers by the wife 
of a defendant, the visual evidenee (seeing the 
Chothing) aad the physical evidence (she Clothing 
itself) is admissible. 
"(T]he evidence supports the conclusion 
Gaat . . . defendant's) wimermemecein 
consented to their entering the living 
room to question her about defendant's 
activities ... . What evidence they 
gained from their conversation and 
Osservmation Was tnereiere vadinmeeibike, 
Moreover, the evidence that 
[defendant's wife] freely cooperated 
with Wie off weerse on cHas Sek T, produced 
the trousers when she was requested to 
do so, and consented to the subsequent 
valine or che shirt, Supporre tne rmiue 
court's conelusion teat Ghe ailsic <omsennee 
to . . . | the) palsinewiien Iathestaengers 
. alias 
34, 


Micsy. a@iiemues coOnsenwed to the, entry of 
tae officers (HCI 73% 748, S47) and togpeeiieearch 
which resulted in discovery of the jacket. The 
testimony concerning the discovery is in conflict. 
Mrs. Chavez stated that the officers asked 
permission to look in the closet and then did so 
CCT Tip 7el-eoe (19ane, (550 ea Orica sider 
testified that, after being asked if she would show 
them the jacket, Mrs. Chavez went to the closet and 
Perouse yew ekCey VEmmNS OFRICeRS, Tepllia@diiceesee ina 
the closet later (HCT 854-56). Hence, under either 
version of the facts, the search was consensual. 

Though the search was made when the 
Criicers sipaved Gace incrimingrpineg jacket, tie 
seizure was accomplished when Chavez arrived home 
and was asked to get it. Because the search was 
proper, so too was the seizure. Chavez was arrested 
for committing the felonies oF siesenvandenucder . 
It is axiomatic that evidence in the control of the 
person arrested may be seized at the time of arrest. 
People v. Winston, 46 Calcd U5i,t6e.92oeer 200. 
HOoNG (O56). 

C. ComnseisseRest radmin Saeco an 

hieom Makin a sarcineslOusm@b jeer lone 


Was Not Incompetence. 


Be. 


The restraing of the trial attornessamis 
indicatives of professional ability rathewmegaan 
tac ompe lence . 

"Defense counsel is to be complimented 
POrVreiemberings tay Ne who Oftem Obacers , 
only tewhave hismobjections over=ruiled, 
risks alienating the jury even if he does 
net test the patience of the presiding 
judge." Williams v. Beto, 354 F.2d 698, 
703 (Sth Cir. 1965). 

Whether a state prisoner has been denied 
due process of law by reason of incompetent counsel 
== partrmenlarly whem that coumeel 1S \erivewelk, 
retained -- must rest not on whether an objection 
iemmade TO one or sewo ispence Of "emmudemec but wnead 
comple tewcevalwation of the trial mecord. 

USsunine chase counserverred. . iin 
ferMina tomo I cecuNro Une ages si om or 
evidence, more is required to constitute 
eenval” Of GemeNet heCenye weer ee omeemom 
counsel guaranteed by the Six Amendment." 
Rivera v. United Sterres, Slouneecaseecr 
608" (9th Cir. 1963);9Ce., Beuenacded 
United States, 344 F.2d 872, 874-75 


(Gila) Cake, 18155, )) - 
36, 


im evaluating the follidation for appemil ante 
charges, it must be remembered that it is only a gross 
degree of incompetence which warrants a Tinding thet 
a derendane tas beer Ceniled@ tne eliecuive assistance 
or coumsel. 

"One who asserts that his attorney did 

not prevadewiestal répresentatwen vadequate to 

meet the requirements of the Sixth Amendment 

hes “ae neayy burden TO Sustain.  Dhis cours 

has repeatedly neldwtnat’ it is”. Fer neecosary 

to show that counsel was 'so incompetent or 

iMeirCcrenumds TOMiaice Tle" tr moo rarce er 

mockery of justice.'" Reid v. United States, 

334 Flea Sis, Giler(CeneCcir. ise.) 
ine rights tO Celnsel dees nev meen Perret sc emetic lor 
counsel who, upon hindsight judgment, can be found 
without error, but counsel which has rendered reason- 
ably errecpiveraesisvance. Panedaly. iemlley, 340 
F.2d 162, 164 (5th Cir. 1965). Competency must be 
judged in the light of the entire trial record, and 
it is met @evermived by am absemce “Ol “vecmitce! 
flyspecks” when examined with Une leer a mremee l 


hinds faire 


Sie 


"[EJrrors [in judgment], even if they 
indicate a lack of skill, do not vitae 
the trial, unless on the whole the re- 
presentation was of such a low caliber 
as) tO aQiieunu to no reoresentation wand 

to M@educe the trial gela Pearce.” yous 
Vo Unakeed Staves, se> Bred 5 (Oneere: 

(9th Cir), cert, denied, 377 USS. 969, 
Sue Seect. 1650) Giges. 

The district judge heard evidence and 
carefully examined the lengthy trial transcript 
before making his evaluation of the quality of 
trial e@unsel. His fimdingsare as follows: 

"At the timeof the evidentiary 

hearing no affirmative showing was made, 
MOP Was any evidencesadduced Cf ornem mse 
produced, regarding the asserted inadequacy 
of counsel. StUifice, Uter the lengthy 
trial record has been carefully examined 
and reflects affirmatively that at all 
Stages Counsel) representing the pecauionen. 
exerersed  thav deer ec Ver “comes nencew ime a 
WOUld effectively mesa calye ram are isc mnie ere 
contention that the petitioners were not 


accorded a fair trial as comtemplavced i 


Ser 


Ue Cue OreoeCess Clause. This was no 
pro forma défense Tor either petitiomen. 
The prosecution witnesses were carefully 
cross-examined and a theory of defense 
Was DIresecmucd to Tie wjury whiten found 
them guilty. There was ample evidence 
to support the verdict of the jury." 
(or 371) 
UT @ieniall "omectneevivem. 5 Mec ic come 
of counsel occurs only when performance 
by counsel is so incompetent that the 
Uriel pecomecm a eae cor eioe oie jaro 
justice , 4 ., lamd}] this Court Ccomeliides 
thay the wisvanl Ceultlon écmuawn 7 alms 
short of the mark." (CT 372) 
This finding is amply supported by the evidence 
ECKOMOSC. iG Wlale IeleSels; CMe) liSeesliies eiarel wlorcmo ued lly 


relruves Une eppellangs conten uicnc. 


fee 
THE USE OF THE HERNANDEZ 
ADMISSION AND THE JOINT 
SATEEN DID OV DPR 
APPELLANTS OF DUE PROCESS 
Appellants claim that they suffered 


deprivation of due process through the evidential 


use of "accusatory statements" made by Hernandez 


Be. 


(AOB 12-13). The exact nature of the complaint, 
however, is not clear, since the argument confuses 
moun cae Taets and the characters. 

| Before proceeding further, then, iteis 
necessary to make two observations. (1) The trial 
involved the use of two separate statements. (2) 
In each case, the jury was instructed that the 
evidence was to be considered only for limited purposes. 

Thee first Hernamdezestatement was made en 
octin?. 195/. It was in the nature of an admission 
and was so proffered (TT 1403-04) and received (TT 
oo). This admission was the first statement used 
fmorieal., For purposes of clarity, it will hereinafter 
be referred to as "the Hernandez admission." 
TRE SCONnV cigsat lon cons ti Gut ime vibe sadnus som 

Meemeeoc recorded and a transcript thereof was made. 
sergeant Tidyman read the transcript Cleude ro wimne jury. 
fae before this evidence was given, the trial judge 
admonished the jury as follows: 

Minis sevidence yousamevabout Goumeesivemne, 

LS emer were yercl love Voll Solely Wali wes ec 

temg@erendeny Hernandez . Oumciro mele Omue 

it in any way in regard to defendant Bates 


Ommemevez. (TMs) 


HO, 


mering tne conversation, Hernandez related the events 

Proundiine theserime (the fight y. ge gas purchase, the 

fire, and the escape), to include both his role and 

those of Brenhaug, Bates, and Chavez (see TT 1432-51). 
The second statement, made on April 9, 


' since 


1957, is better denominated the "joint statement,’ 
it included the creche iia of Brenhaug, Bates, Chavez, 
and Hernandez. The four men were brought together in 
a room and there, in the presence of each other, each 
was asked to tell his version of the facts. As with 
the Hernandez admission, the joint statement was recorded 
and a transcript thereof read to the jury by Sergeant 
Tidyman. But before the evidence was admitted, the court 
again gave limiting instructions. 
"In this instance the Court has been 

informed that the defendant Chavez has denied 

all of the accusatory statements which were 

made as to him, and so in receiving aes 

evidence it will not be received in any way 

in regard to the defendant Chavez." (TT 1473) 

"The Court again repeats that you are not to 

receive any of this testimony pertaining to 

the defendant Chavez." (TT 1474) 
The prosecutor was willing to omit any nepereies CO Caiavez 


contained in the joint statement (TT 1456-57) but counsel 
41, 


for Chavez was MeL. 

"I feel that if the transcription is read, 

it should be read in its entirety, includ- 

image the stavemenbs by Mr. Chavez. facia. 

Erenneus andrlir. Hernandez and “Baves “anderne 

officers, and saying that this is a complete 

lie, that they're lying through their teeth." 

(OP 1460. scévalisouTT 1407, 0457-58, 246m) 

The joint statement was admitted against Bates 
Cmiey 2s an accusatory statement, that is, the jury was 
meeeenecced That unless the conduct of Baves™ indicated an 
Pico, whe conversation should be entitmely disregard- 
ed: 
“The, Coumtewill instruct you in regemrd 

ipemeam accusatory statement that if you should 

ied trom themevideneeethat there was an 

occasion when the defendant, or in this case 

any of the defendants other than Chavez, under 

Conditions which fairly afforded him en 

Opportunity to reply, failed to make denial, 

or made false, evasive or contradictory state- 

ments in the face of an accusation, expressed 

directly vo him or in his presence, Charging 


him with the crime for which he now is on 


he, 


trial One comets ce connect him with avs 

cCeoumisston, and if you should find thar me 
heard the accusation and understood its nature, 
such silence and/or conduct on his part may 
be considered a@geinst him as indicaving an 
aamission that the accusation thus meade was 
true. Evidence of such an accusatory state- 
Ment 1s Nov received for wtlie purpose of (pmo vie 
mes truth, buULT Only to explain Unc conga moms 
the accused in the face of it; and unless you 
Mould ind = that his conducu aueune” time 
indicated an admission that the accusatory 
statement was true, you should entirely dis- 
regard the statement." (TT 1473-74) (Emphasis 
added. ) 

This instruction was repeated in the final charge to the 

fry (CTT 94). 

In whe joint sSvavenent, “Breniaue faye a devauwiied 
description of events. Hernandez embellished the Brenhaug 
statement and offered corrections where he felt Brenhaug 
was in error. Bates disclaimed any knowledge of facts 
germane to the crime, asserting that he could remember 
nothing. Chavez declined any comment other than denying 


ire (scowl! l4n5=512) 


43). 


Appellants! argument (AOB 12-15) confuses 
beva the facts and the characters in regard We the 
Pearenments admitted at trial. The distinetions 
between the two separate statements, and the limited 
purposes for which the evidence was admitted, must 
pew xepu in mind while amalyZing the @ssues. 
A. The Johason Case Precludes An feamanarden 
Of The Question Of Whether Either Appellants 
Or=Hernandezmivere Hdvilised of Mites ene ri 
tutmwonal Rajghts andweWeaived These shaigkirs . 
Appellants assert that Johnson v. New Jersey, 
emus. 719, 86 S. Ct. 1772 (1966), “dees mot wmeclude 
examination into the voluntariness of the statements 
used against criminal defendants" (AOB 11). But appeldanes 
Pieconstrue the ruling below wherein Johnson was held 
Geserminative only of certain issues. 


In his "supplemental petition, " 


appellant 

Bates contended that statements were taken from the 
Piemicssaccused "while . . . in cus#ody = . . sndewith- 
out having been advised of their legal rights..." 

(CT 87-88). In his "amended petition," appellant Chavez 
claimed that "subsequent to the arrest of petitioner and 


the other defendants, .. . all were kept in custody 


without having been advised of their legal rights .. ." 


Uy, 


(CT 106). In his order of February 24, 1964, Judge 
Carter concluded that appellants' petitions were 
founded upon the use made of statements which had 

been taken while the parties accused were held in 
pemrce custody but had nov been advised of their rights 
(CT 307). Bates v. Dickson, 226 F.Supp. 983, 992 (N.D. 
Gal. 1964). The same basis for the assertions made in 
Pee petitions was also neted in the joint pre-trial 
order of May 5, 1964 (CT 328, 331, 333). Thus it is 
clear that throughout these proceedings petitioners 
eee urged that any statements or admissions received 
imereraence were inadmissible because the declarants 
had not been advised of their rights of silence and to 
Peunsed , 

Conspicuous y “absent from the petitions are 
pemiesetions of brutality and coercion. Petitioners did, 
however, raise the innuendo of coercion by two allega- 
tions. First, it was claimed that Hernandez had been 
threatened with the gas chamber unless he cooperated 
(ese). Secondly, Chavez claimed that he was both 
threatened with the gas chamber and handcuffed to a 


chair during a long period of interrogation (CT 333).* 


*According to the pre-trial order, it was Bates who made 
these allegations (CT 333). The testimony Caven vO smppore 
these charges during the habeas corpus hearings was all 
related by Chavez (HC 886, 888-89). 


15 


Bates made no complaints whatever. Though testimony 

to this effect was elicited from Hernandez (HCT 34-35, 
39-40, 68-70, 86-87, 91) and Chavez (HCT886, 888-89), 
mie iverrogcaving ort ieers Cenied both threapsewand 
Miewicical abuse (as™to Hernandez, HCI’G04, 607-12, 621- 
Per O60, 665266, S09-10, 624, 625, 832: as to Chavez, 
HCT946, 956, 1012, 1020-21, 1025-26). The finding of 
the court below was,.'There were no coerced confessions 
ereeeomissions.” (CPT 371) 

The court below ruled that "the subsequent 
femoine of Johnson . . . formecloses inquiry into the 
Glleimed illegal ac@usatory statements." (CT 370) 
[eerolding wes the necessary Consequence Ofeume 1 ind— 
ing that "there were no coerced confessions or Sdmiss ton, ” 
mere Only vine peritioners' claims that they nad not 
been properly apprised of their rights as the foundation 
Seevecir allegations. Johnsom does preclude inquiry 
into this only remaining basis for their claims, since 
appellants were tried in 1957, almost nine years before 
jee vy. Arizona, 384 U.S. 436, 86 5. Cty 1602 (oune 13, 
ieojmemuohnnson v. New Jersey, 364 UsS. 716) G6 S. "Gn. 
(2 ese) . 


HO , 


B. The Reading Of Neither The Hernandez 
Admission Nor The Joint. Statemenc 
Pre judiced Either Bates or Chavez. 
The prawamen of appellants' attack upon the 
So sbeebs ty wel the Hermandez admisedom arid the joint 
eeacement is the allegation that they were involuntary. 
iors question can be reached, however, only in the 
miei that appellants can show that the evidenee in 
@mestvion was used against them. This prerequisite can 
moe be met, 
ls QbegterniendeZ admis s on Wecw tor 
received against either Bates or Chavez. 
it has been hetdw that che wieraamdez 
statement of April 6 was properly admitted 
against Hernandez, with adequate instructions 
limiting the evidence to him only, and that 
melther appellant can complain that he ment 
have been prejudiced thereby. Chavez uv Dickson, 
280° hi2an7e7, 76.(Cth Cie. 1960) (easel 
Chavezye50 Calyed» 77ey 79096329) PHed Saieeis 
(1958). 
"The fact that certain evidence is prejudicial 
is immaterial if in fact it was admissible. No 
federal question of fact or law was raised as to 


the reading of Hernandez! statement." Chavez v. 


nite 


Diekson, supra, 280 Fi@avat Fee. 

eo. The joint statement was meg cceived 
eens t Cheez. 

le whas walls "een Meld ita tp tapeceiame 
Chavez was mov prejudiced by admissacm of the 
joint Statement. Chawezev. Bilckson, supra, =260 
Peed atv 73098People v. Chavez, sUpra, 5O Cal l2d 
au 791, BGeSeP sacha reo. 

"The California Supreme Court held that the 
statement was properly admitted as to Hernandez 
and that as to Chavez a preéper cautionary instruc- 
tion had been given. It Tollowes that as vvo Chavez 
the reading of the Erenhaus statement Presemcs 10 
federal question of fact orm law, “Accoremagy, as 
to Nhiamewewreach the seme comeliusion” as "sueved 
above with respect to the Hernandez statement." 
Chaveze vs Miclkeengesupmua, 260 Be 2care pcer 

3. The joint statement was admitted 
agarnst Bates, only insofar as his em cemaducer 
manifested an admission, but the use thereof 
Glad “Wer WConsvuict utes Tedera cig en 

As to appellant Bates, it has been held 
that part of the joint statement was properly 
admitted against hin, white parry Of Rt swWaree 


admissible under state law. People v. Chavez, 


48 


supra, 50 Cal.2d at 791-92, 329 P.2d at 915mm. 
However, the error was found to be harmless. 
iid. The admission of the jointestatenent , 
Cheioh Wleter ser em mied erireneels soaceCmime 
state grounds, did not constitute federal 
Smror. . Chaver vy isDielkson, 260" K-20 72.737 
(ich. Cir. 960). 
iit asMouriadiewmenat “thelmecadine or Gane 
statement, which was error in so far as Bates 
is concerned, was not so prejudicial as to 
COMSitd Tube se sdenma leon iii mie rie ales cistetsercis 
essential to the concept of justice." Ibid. 

4, It is not federal constitutional 
Sicor (Oe receiivema COMmesstC) (Cie saaie cone met 
one defendant in a joint trial, even though the 
confession or admission implicates his codefendants, 
Whien. They ius eA see die pel aeat ie SS ie ee ie . 

Before the Hernandez admission was 
received as evidence, the trial judge admonished 
the jury that thevadmissdon coula neu beveconenie wed 
in any way in regard to either Bates or Chavez” 
Cir 22oey 

Before the joint statement was admitted, 


the trial court again gave Similar inseructione. 


49, 


hie j\Uey Wass nou TO COmstidereany Of vile 

statements in respect to Chavez nit [anes 

74). In regard to Bates and the other 

defendants, the jury was carefully instructed 

on the nature of accusatory statements and 

that uMiess thewconduet of the particular 

devendants indicaved an aqmiss sonra. vine 

accusatory statement was true, the entire 

statement should be disregarded (TT 1474). 

The trval courcvalso pointea Oly thay weaves 

not the statement which might possibly be 

received aa evidence, but “Ghevconaveh son 

the accused in the face of it” (TT 1474). 

In Wella Paoli v. Unaved Sivates;, 352 U.S. 

232, 77 S. Ct. 294 (1956), there was a conspiracy of 
five persons of whom only Whitley confessed. MThis 
confession, without any deletions of the names of the 
non-confessing codefendants, was admitted under the 
instruction that 10 was limited to Whitley. The United 
States Supreme Court observed that a confession of one 
codefendant is admissible against him under appropriate 
Himiting instructions yd. 352 Use a ye ois eter 
LIC aa Oe 


SO’ 


"[PJossible prejudice against other defendants 

may be overcome by clear instruct iensmmmme cing 

the julie ss cCOomsideravion Of a. . .seeeleiwavion 

SsOllewey CC tie Geovemm@matten Of The 2ullG or the 

déeilaranc =. .<." aids. mm, 5, S525 at 2305 

(© pen Cee au 295: 
The limiting instructions in Delli Paoli (352 U.S. at 
230-40m 77 Sect. at 299) Were Soriano ly soa neictome 
those given during appellants! trial (TT 1433, 1473-74; 
CT 98). The Delli Paoli decision suggested that such 
Ins TLUCULONS MUS DPresuincee as srollowcer, obviating 
prejudice, where: (a) the crime was not complex; 
(b) the interests of the codefendants were separately 
protected by separate counsel; (c) the confession was 
eorroberaved by ample Tacts, and was Cumulative ot acre 
already produced at trial: and (@) there is nothing ama 
the record to suggest that the jury was confused and 
failed to follow instructions. Id., 352 U.S. at 241-42, 
(7 S. Ct. at 299-300. The circumstances assuring that 
the instructions were followed in Delli Paoli are on all 
fours with the circumstances herein. 

The Delli Paoli case continues vo we ciccomi Ga. 

the proposition that prejudice against codefendants is 


precluded when evidence admissible sont yeas ai be nowe. 


sp las 


IiieeCcevOuRGhomesim@ale defendant. See Spencer Vv. eka; 
385 U.S. 554, 562, 387 Smet. 648, 653 (1667 eeWene Sun 
Vv. Undipecesitaigess 937 Umee Mids; 490, 83 °S. Ge. 40% 
419 (1963). In its most recent opportunity to reconsider 
the Delli Paoli case, and to instead adopt the principle 
established in People v. Aranda, 63 Cal.2d 518 407 P.2a 
265 (1965), the United States Supreme Court has declined 
CO domsepgesGillibent vy. Caliifouma, U.S. cm 30 U.S. Lae 
4614, 4615-16 (Jumes12, 4967). The ®elli Paoli rulesis 
Cenvurolling Nere wand appolainvs igannet chain pre judiee 
Since the evidence complained of was not admitted against 
iGiiem: 

Appellants urge that the efficacy of limiting 
Maurie brlons ta a "fieiteon Wameh is being “steadily 
rejected" (AOB 20-21). In support of this novel 
Proposition, appellants verre bur wo cases: Pelli Paoli 
v. United Statessm3s5euUsse Zee, 77S. Ct, 2o4dag56); 
and Peopleawms Mraadays6smeenrmcamsiCk Oy; Pr2amecou(iess ). 
Appellants conveniently ignore Spencer v. Texas, 385 U.S. 
554, 562, 87 S. Ct. 648, 653 (1967), however, which 
discusses at length the effectiveness of such instructions 
in precisely the situation of which appellants complain. 
Nor does Aranda purport to base its holding upon any 
constitutional principles. Instead, the’ Aranda decision 
was deemed necessary to effectuate a section of the 


Be. 


CaliformiewPenal Cede: 
"In the absence, however, of a holding by the 
United States Supreme Court that the due process 
clause requires such change, the rules we now 
adopt are cto be regarded, mob as constitutionally 
compelled, bupras*judiewally declared rules of 
practice to implement section 1098." People v. 
Auandepesuprea, Os) Cadmeduet S80, 407 Peed 272. 
That Aranda is but a "judicially declared rule of practice" 
is further supported by the refusal of the California 
Supreme Court to give it retroactive application. "The 
purposes of Aranda do not require its application to 
eonvicttome, lone Saimcee filmaik’ “People v. Charles, 66 AUC. 
25, 320,95) Pee. , Beale ows 
C. Dhe Claim theteiecaendez Was Coerced 
Does Not Result In Federal Constitu- 
tional Error As to Bates and Chavez. 
The basis of appellants' claim is that the 
Hernandez admission and his participation in the joint 
statement were the product of coercion. Claims of coercion 
launched against the Hernandez admission and his participa- 
tion in the joint statement are of dubious applicability 
to appellants. Neither the admission nor the joint state- 


ment was admitted against Chavez (TT 1433, 1473-74). The 


oor 


admission was not received against Bates (TT 1433), 
ner was the Hernandezeoarticipation in the gornt state- 
ment admitted against him (TT 1474). In reference to 
wae joint Ssvavemen’l, the only thing admitted against 
Bates was his evasive or equivocal conduct, and not 
the substance of anything Hernandez said (TT 1474). 
Bates himself did not claim, through his testimony at 
the 1964 hearing (HCT 970-1000), that his own partici- 
Pomel hic MOntumemawememe Was the product of 
coercion. Assuming, contrary to both the evidence 
ama the Tindings™ef whe Gistrict judge, that Hernandez 
Wes COerecea, appel lJemrs cantor erade in his Ccomsritu- 
wronal ralehvs for thetrebeneric. 

In Malinski v. New York, 324 U.S. 401, 65 
S. Ct. 781 (1945), three persons were convicted of a 
nucder cemmnmvted in the course of a robbery. Malinski 
Peniessed to the crime wader circumstances held to be 
Ceercive. dy, 32 USP ape4o5-10, 65 S. Ct. “at 783=86. 
His codefendant, Rudish, did not. The Supreme Court 
was "asked to reverse as to Rudish because the 
COMmicesion . . . which was introduced in evidence 
against Malinski was prejudicial to Rudish." Id., 324 
U.S. QeMOnii, S59Si9 Ct, at 766. But the Coury rerused, 


basing its decision on the following factors: (a) though 


54, 


a coereedMeontesedon of one codefendant may permit 
reversal as to all codefendants in a federal trial, 
in state trials the effect of a reversal as to one 
is to be determined only by state procedure; (b) 
the jury was instructed that the confession was ad- 
missible against Malinski alone; and (c) there was 
Subs Game aIdenecen yO SUuStamm the convilepions 
exclusive of the confession. Id., 324 U.S. at 411- 
12) 6555. Co. Ge e637. 

The Malinski decision was also based upon 
fact that the names of the nonconfessing defendants 
were deleted. In Stein v. New York, 346 U.S. 156, 
CH “7 BRSeMC ct Ones: (MO Se)) ; Snewever, the 
Malinski deletion was considered unimportant. That 
deletion of the codefendants' names is not required 
Veh also suggested by Delli Paoli v. United States, 
peer U.S 232, 77 Smet. 2oe (esc). 

In. Stein ve lew York, SY6"ULS. 156, 730Se 
Oy 7 (1953), three defendants were tried for felony 
murder. Two of the defendants later confessed, but 
Wissner did not. 

"Wissner never confessed, but he was 
impiicated by those who Gad. Hie objecvsons 


raise questions of admissibility of the 


Da 


the 


Cr 


CONnlesetvoOnes vOMieweh he Was not a partie 

"However, we find as regards Wissner 
HOSCCMeL lou Ogee rromesuchwas. would 
JUS Gy Ole Ser wie Sisley laaiswmerel@iake ealleyal 

sae [E]ven if the confessions were 

considered to have been involuntary, their 

use would not have violated any federal 

right of Wissner's .. . [citing Malinski]." 

ald... BAO WBS. allo emommC Comat 10S. 

une VoecC ase mba ces it seconclusionstaauano 

constitutional issue is raised when a confession implicating 
a non-confessing codefendant is admitted, where the 
COMmCesilOnewas lintted@ine admissibility, upSsemeybe Mal inskn: 
q_cicmon. Other facets em the Stein decisionehave, of 
Course, been overmutled inmepart byestwo later decisions. 
iimliackson Vv. Depiepes(e U.s, 306.9301, 84 S, Ct. 17744 
mimeo (1963), Stein was overruled insofar as it approved 
the New York court procedure concerning the admission of 
confessions into evidence when voluntariness has been 
placed in issue. In Pointer v. Texas, 380 U.S. 400, 406 , 
85 S. Ct. 1065, 1069 (1965), Stein was overruled insofar 
as it Stated that the Sixth Amendment did nowrwaped, ve 
the states. In neither of these cases, however, was the 
holding On=tme=codetendanv's inability cto anvoke une 


constitutional protections afforded another overruled or 


BO), 


Gmes tioned. 

It 1s clear Ghat Stein has not begmeevemruled 
Ouutlic Pemwet. Gieekson v. Denno, 376 U.S. 360, 376, 34 
Seer. 177 ee (soe) witch overnullés Stein in part, 
cipesMialinsiim@aperovancily though for a dat ferent 
pmooosiviions ThesMaisigski holding, and its descendant 
inmewednpocemstiiMiedevcmminative. Jones v . gumiiged 
Cmadeceoemumed 663,.607 (D.C. Cir. 1964). 

line yaoldangs in Malinski and Stein aie also 
Ssmeporveds by legic. As Dellli Paoli so clearly svaced, 
Where “AnNSstruculons are eirven te the jury, adienisiinng 
Peenwehat cervaimvevidence is not to be conssidere@ tacaine. 
fevereieen thewdetiendants, them it must be presumed vaat 
Mier Ue erellOwcdmumeseuinagtrucctions.  Delimgeeaoik y. 
WemeedeSvaves, 352 UlS. 232, n. 5 at 239, 2412-42, 77 Ss. 
Came 2S4me n. 5 at 299, 299-300 (1956). 

Dy heSercmcezeswas not coerced. 

Appellants claim that Hernandez was psycholog- 
tieally coerced into conressing and implicating them in 
the joint statement (AOB 12-15). Appellants' recitation 
Ci@uneweurported facts in support of this asseremen eie- 
ever, reflects a misapprehension of the record (AOB 13). 

At the time of his arrest, Hernandez was 18 


years ol@® When first interviewed by Sergeanvs Tiadyien 


aT. 


Snider hilo on Apriamoymto57, Hernandez related an 
substance the events later repeated in his recorded 
admission and the joint statement (HCT 603-07, 611). 
This interview was made before Hernandez had been 
apprised of Brenhaug's statements (HCT 608, 809-10, 
824), and his initial admissions were made in the 
first interview after he was arrested (see HCT 602- 
Gee 1021 le@Ze)) . 

During all of the interviews (unrecorded 
inveryiew of April 6, recorded admission of April 7, 
and recorded joint statement of April 9), Hernandez 
Was sveryecOoperavive (HCT 620-21, 659-60, 837). “He 
Veneer ed Int erietlengsnd never=rerused tomanswer 
any questions asked (HCT 668). The interrogating 
officers did not threaten him, did not mention the 
death penalty or the gas chamber, did not promise 
mivMrry Or enremey, and did mot @erler to release 
him if he corroborated Brenhaug (HCT 621-22, 660, 665-68, 
@25, 832-33). 

Appel lanes reciicaimion of the “Taegs (CAGE 
13) appears to be based solely upon the testimony of 
Hernandez during the 1964 hearings, and totally igneres 
the testimony of the interrogating officers summarized 


above. The court below found that "there were no coerced 


alow 


Cemmeocctioneworvadmissions" (CT. 371). Thisfimdimeyor 
fact is amply supported by the record and refutes the 
allegation of "psychological coercion." 
To bolster their argument, appellants have 

cited a number of inapposite cases (AOB 14-15). 
Hernandez was 18, and not of tender years. See 

Goiie teem Coliomaco, 370 U.S. 49, 82 SenCta1167 

(ie 62)) 5 elie oOo 2S) 596), 68 SusCte, 302 
(1948). He was not told he would be held incommunicado 
until he confessed. See Haynes v. Washington, 373 U.S. 
BOs, G3 S.Ct. 1336 (1963): Ledbetter v. Warden, 
Maryland Pennitentiary, 368 F.2d 490 (4th Cir. 1966), 
comimdenied, qua: USe quae o7Seact. 2262 (1967 )s 
Wicd vaiosmcmerel, Wal iaams 7. Payne 323 F.2d 65 

(2c Cin 1963), cerca denied) 9375905. 915,"84 Scr. 
667 (1964). He was not confronted with a situation 
ecomtraved towsubvert) his will through his emotions . 
_wCiligmbemva Bonneotucun, 367eUrSe SOC Clos, “Ci 
moO) (1960); Lynumnev. Lllimeiis, 372 U.S» 528, 83 Sx 
Ct. 917 (1963); United States ex rel. Williams v. Fay, 
supra, 323 F.2d 65. He was neither illiterate nor 
mentally defective. See Culombe v. Connecticut, supra, 
367 U.S. 568, 81 S. Ct. 1860. To the contrary, Hernandez 


volunteered information and freely cooperaved withe tne 
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investigating officers. Hernandez made no claim that 
he was held incommunicado. Unlike all of the cases 
Cittedeby epeellants vairh the exception of Galilee. , 
Hernandez mever dewied compimicity in the crime. In 
Gallegos, the accused was only 14 and freely confessed 
To arouse, Wileneiarer =r pened intowmurder vnrough 
the subsequent death of the victim. Hernandez was 
MuchMolder wend emeore emperienced, and it cannot be 
said that at the time he admitted his participation 
MeaWwas MOGravere Umer a iInuracr Charge could be proughe 
aeoimsc Man: 

ColCct we vember ia cue uor COcCrcioOn is the 
question of time. Hernandez never claimed that he 
pede been Succ Lrodmlo “The wee ling spressure of wrelent— 
we iMiGerresecson GCyer anrexvended vermicd or vine: 
Mer could this claim be made, for the facts clearly 
were chevmeniOnrbd) ylaiter his initial interroget von, 
Hemnandez made vne Tirst Of His admissions and volunteered 
emecvaited description of evenvus, whe substance of which 
did not vary in his subsequent recorded admission and 
the joint statement. Hernandez was arrested at 3:20 am. 
on April 6, 1957 (HCT 602). He was interviewed for the 
fivsyerime ab Of00 that same morning (HG lees) lm: 


was the first time he was interviewed by anyone, since 
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only Sergeants Tidyman and Little were allowed to 

interrogate the suspects (HCT 1021, 1028). It was 

in this initial interview that Hernandez volunteer- 

ed his first, detailed admission (HCT 603-08, 611). 
Mie wCOULememewo ta rejecting the wvers jon 

of the facts offered by Hernandez, found that the 

Hernandez statements and admissions were not psycho- 

lopically coerced (seereT 371). oThis) findimemia amply 


supported by the record. 


AUILOE 

APPELLANTS WERE NOT DENIED 

THE OPPORTUNITY TO CROSS- 

EXAMINE A WITNESS AGAINST 

THEM 

AppciMleanuar ela imevMat they amene deniiedman 
Coeorvundey, voweoni rom andwcros’s-—cxamine™ Hernandez’, 
ting Eoimmgen vi Texas 360 U,S, 400,85 S. Ch. 1065 
1905), “and Boueclas yo Aikbama, 380° US. “4ns, 65s" Ct. 
1074 (1965)(AOB 16-20). They do not bother to mention 
tat Hernandez Was not a witness against them: 

Hernandez did not testify. His admission was 
eeceived onl Maga ieee are was mou meceived 
against either Chavez or Baves. The join eS yavenene 
was not admitted against Chavez, and insofar as Bates 


was concerned, the joint statement was admitted only to 


the deeree thay Baves  Comducy im the face ol suede 
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Swavemenymanitesved @n admission of the truth 

thereof. The admissibility of declarations of a 

codetendant, With limiting instructions, mst be 

determined in accord with the principles defined 

io eral Vatunecemovares, 352 U.S. 23am 239, 

Teese Cr. 294, 9299" 1956), end discussed earlier: 

Pointer and Douglas are absolutely immaterial. 
Mmimeiliy, HimebothgkeunbGer ard. Doucilas: 

rae comaste ob je6ecwed too cnew introduction of svidenee 

On the prounds CThewecont Renvalion was wanting. 

Pointer v. Texas, supra, 380 U.S. at 401-02, 85 

Sect. at 1067) Beueiias vo Gillebamea, suprayssso U.S. 

av W2@22>3s5 SaaCoemacmlO 7327 Ope wlonsuchWobsieceion 

was made by appellants at trial and hence the question 

was not preserved. See Nelson v. California, 346 F.2d 

(3, (preecm( Om Cin.), @ert. denicde 382 U.Se 964, 86 

S. Ct. 452 (1965). Nor was any such contention made 


in, cChewtdisrrire> CouUrce 


IV 
APPLICATION OF CALMFORNTA'S 
HARMLESS-ERROR RULE DOES NOT 
RAISE A FEDERAL QUESTION 
Appellants “arecument challenging waeemucavilen 
of California's harmless-error rule confuses the holding 


in People v. Chavez, 5@°Cal.2d 77, G29 Pe2d 907 | leoae 
62. 


cert. denied, Chavez v. California, 358 U.S. 946, 
79 S. Ct. 356 (1959), and Bates v. California, 359 
US. (een avowcmecumeos (1959). The Calafornia 
Supreme Court ruled that there was no error as to 
either Bates or Chavez in the use of the Hernandez 
admission, and that there was no error as to Chavez 
it SicmaCiiitctoienN Ol Sutcewyennt statement. id jes0 
Cal.2d at 790-91, 329 P.2@d 914-15. The California 
harnlesis—error rule was aepluted only to the admission 
or the joint smelemem: agaimist ‘Bates. Id., 50 Gal. 
Pd at (9-92, 329mPleaeat 995-16. 
"With respect to Bates it is clear 
that part of the conversation was admissible 
in view of the fact that he said he remembered 
Gomme tomvhe Mecca with Brenhaug, Chavez, sand 
Hernandez, that they had a "beef" there, and 
that he was with Chavez and Hernandez at the 
Corner Café about Closcine time. As Gorrie 
remainder of the conversation, he insisted that 
he did not remember, and while he did not 
expressly say so, it seems obvious that his 
position was that he was unable to remember 
be@euse he was invoxicawed, Under” Une tei ea 


stances his asserted failure to remember cannot 


3 


properly be taken as an evasive or equivocal 
response andicating consciousness oF jaamiG or 
qequveseceec In tyme truvuh of Brenhauc's account, 
and it olters vaauy tne Conversation was 
erroneously admitted as to Bates .... We 
are satisfied, however, that the error does 

eG EoQteeicc Gare veaciwe, . . . Ay the Crawl 
PReniawieMreok tie Standwand testitied co 

Subs Genta oily seme Seme tects as were set forth 
in the conversation, and he was subjected to 
lengthy crosis-examination. This testimony, 
together with other evidence, amply established 
the case against Bates, irrespective of the 
erroneously admitted conversation. Indeed, 
Eaves COSiwren ol tac titalwwas not based on 
emdcnalal ot WleiweRappemea on Tne nighe of April 
4 put on the claim that he did not remember and 
ive eerie micros O mmnnornemeatne Olas CO De =o lates 
Olimtne "Crmiincs Chareeo. 2 claim which the =u, 
rejecued™. . . . “Mereover, in recelivinewune 
conversation [TP 14732 74leand, again, aneeivaae 
formal imstructdone to time jury [CET O)5 acme 
court made clear that, unless the conduct of 
Bates indicated an admission, the conversation 


should be entarely disrecacded.s ange ued. 
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highly unlikely that Bates' response that he 
did not remember would have been viewed by 
the jury as an admission." Ibid. 

HiemoGercuenyeo! Calitormia's application of 
ites families s-emmor TrUlewias been the Subject of prior 
mederal adyudicavicon., Chavez v. Dickson, 280 F.2d 
ewe (37 (Gee), ceru.sdemued, 364 U.S. 934, Gl Sy Ct. 
So 1961). 

"(I]t its our view that the reading of that 
statement, which was error in so far as Bates 
is SCONCE MeO ies VOUuNsc© Pie sudicial as to 
COnsuluMyec = demaieor Gumdamnenval fairness 
po dul tounemecomeccmuset justice. “eid: 

Hie Calatermmia Supreme Court held that part 
of the joint statement was inadmissible against Bates, 
bite Only because peWwaesmnOuUlennacCcusaLoOry Stavemenc. 
Minis, then, was wholly a question of the admissibility 
of evidence under state rules. "The application of a 
state harmless-error rule is, of course, a state 
PUCStLON Where If imvyolvec only errors Of sitavc 
procedure or state law." Chapman v. California, 386 
Wes. 10, 2lewoy Ss. Cre ea teee (1967). 

It is arguable that the question of the 


admissibility of accusatory statements has been absorbed 
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iivomphe reaum Of the Pederal Constitution and Gam 
no longer be determined solely by state rules. See 
Meranda Veins, Nast sce U.S. 436, 468, 86 s. 
Gr. Wee2, ee =25 (6ee)- Developments in. the Law —=— 
Confessions, 79 Harv. L. Rev. 935, 1042-43 (1966). 
But if this is the case, then the federal constitu- 
elOnel Character OF SUC Svatements was only recently 
Ceomycd by Loicmeeelotota tie Miranada vv, AielzZona,, Sinica, 
ol eco USS meatmeeommooro. Cl. at 1624-25 > "¢rimoun 
eect Oumiay SoOmuncmmOO, o> S. Ct. 1220 (aee5), 
Eeeobceo Vv. Lidamenrls, s7e U.S. 475, 64S. Ct. 1756 
(1964). Ibid. And since none of those cases have 
fecimmcilG Mevroacoime UOC acimssdolliuy Of Aecume tem, 
statements in a 1957 trial is not an issue of federal 
constitutional dimensions. Johnson v. New Jersey, 384 
eo. (29, CoS Cu. Iyye (O86); Tehan v. Senottm@ see 
Wes. 406, 36 SS) Cr) 459 (1966). Thus the state law 
Poovurolle@? boun tae Guestiem of The existence of error 
Pod Uma v  Olmuneuharmlecemess  bhereor . 

Pinally, simee 1t clearly appears that vie 
Proprievy Ol the avppiieerion of California! Ss hanmie 
error rule was not raised below, it cannot now be 


Ses TI Oned 1 Cr the tires vame , 
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V 
TRIAL COUNSEL ADEQUATELY 
PRESENTED APPELLANT BATES '! 
DEFENSE OF DIMINISHED 
RESPONS BBE LiTy 
Aope Plangebeavecwascerts that his trial counsel 
failed to adequately present the defense of "diminished 
responsibility" in that he chose not to call a number 
Cf Witnesses to attegt to Baves' "mental bilackouts” wren 
under the influence of alcohol (AOB 25-26). This defense 
Was adequately presented to the jury. 
tne claim eiereeweral counsel did net adequarear, 
present Bates! defense that he was intoxicated to the 
Poumon MacCOnNSsclovemecomauliImng the crime Lacks acuuem 
Wippert. eine COuUrtpsoelenmt ound that trial counsel had 
made more than adequate efforts to present such evidence. 
"The trial record in Bates literally reeks 
Wavhe vie Odor soi@ateomwol.. Tounsel for Bates 
cla Wal eveione ls joUIssniecl ieiate "el bioiealioiay tend 
intoxication by cross-examination of the 
prosecution witnesses as well as by testimony 
of defense witnesses 
"Counsel fully and forcefully argued the 
QUESUION Of invoOxicatmon as 1t relaved@us 
specific irent. His argument covered eighty 


Passes AM the Cranscicipy 2°. . ane@ = Utiewtoaver 


On. 


portion of it was devoted to the evaluation 

Of Theme wdencemonm intoxication, anda 

relagwon to the ambent of the defendant. 

Counseie Gora vnewomicr defreridants™also™ fully 

araved he question *ef intoxication. One cannot 

read this record without the impression that 

the issue of the capacity of Bates to form the 

Weecescary Seecifvewintent required’ to Suppor: 

Gmc onwee CVONMon muUMder Was vigorously) fui, 

and fairly presented to the jury." (CT 301-02) 

Bates v. Dickson, 226 F.Supp. 983, 988-89 

(N.D. Cal. dige2).. 

Appellant Bates cannot predicate his claim 

OF INCOmperen Ee COMM = ipon The Vdecision of -erilaiteoun ei 
not to call certain witnesses whom appellant Bates 
considered essential to his defense. Hensley v. United 
States, 281 F.2d 605, 609 (D.C. Cir. 1960). Whether or 
met to call "eertain witmesses is a decision te be mede 
according vO the atvuerney's judgment amd camnor be 
relied upon as the basis for a claim of incompetent counsel. 


Tompa v. Viee@inda, 330 F.2a 552, 554 (4th Cir dee.) 
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al 
APPELLANT BATES WAS NOT DEPRIVED 
OF DUE PROCESS WHEN HIS PRIOR 
CONVICTIONS WERE MENTIONED 
Appellant Bates contends that he was deprived 
Of Gdwe process’ ThrouUghe The use made at tritaa of his 
prior convictions (AOB 26-28). Testimony concerning 
Ue prror cOnVvmeCtions wes ellicited from Bates by his 
own counsel on direct examination (TT 1865-67). Thus 
auyewerroragwes invitedieea! noumercated, by Batesmandene 
Cannow mew complaine 
A. The Restriction Of Bates’ Explanation 
Of Biewrrror Convictions Was Netter 
Pige UChCnleia OTs rOneous . 


Bates complains that when testifying, "he was 


NOUNpYeMaLved toOvsay that . 2 .two of them . 2.) Wigme 
jtimemamic. net feliemy conyvietions, and that. . . ine 
OuUiMersUWO . . J @esuitted from guilty pleas coerced from 


him when he was denied the assistance of counsel, contrary 
to the rules laid down in Gideon v. Wainwright . ‘ 
(AOB 26-27). 

ine claim thatesieveral of the comyv leptons 
were juvenile convictions is subject to the direct 


contradiction of the récord. Aceording to me Ciera: 


Transcript wit tetal (1957), thé prior comvievromem ens 
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“Viola tionorsene Dyereict, a felony" (1987); Valelet en 
of the Dyer Act, a felony" (1939); "Attempt to Escape 
From United States Prison, a felony" (1940); and "Bur- 
glary and Grand Larceny, a felony" (1947). (cTT 9) 
Bates has never offered any proof in support of his 
present allegations which might serve to refute the 
CONVICTIONS avpeemine as Wa marver of record, 

Bavesmaiisoweconvemds that in two of these 
COnvictions "he wees demmcd coumsel contrary to “Giigdeon. 
inte wreinance SOnmMaideone ss aiappropriate Since the 
Gideom case ex render ene Sixth Amendment righty te counsel 
to the states. Gideon v. Wainwright, 372 U.S. 335, 83 
Seer. “792963 ). “inven onev or "the prior "convictions 
was Bates tried in a state court (Tennessee in 1947). 
At the time he was tried, Tennessee accorded the right 
tO appointed counsel as was later developed in Gideon. 
See Betts v. Brady, Appendix I (A), 316 U.S. 455, 478, 
Be S. Cr. 1252, 126 ie42)” 

In@tne lasvervo Or Nis federal convicreems 
(those of 1939 and 1940), Bates was also afforded the 
right to @ppeameed counsel, “See Butemy. Ildhinesiss 335 
U.S. 640, 66%, 68 S, ct. 76s, 774 (1948). Be avemere 
1937 federal conviction, Bates has not at any time attempted 
to raise the legality of that conviction by @any of Dle 


means of collateral attack available. 


OF 


Certainly the 1957 trial -- which was near 
completion before Bates allegedly sought tomemadilenge 
it Serie (COM teGiens ——- was not the preper forum for 
Paisine swch an iassue and appellant Bates cannot 
predweate error wwereon., 

Bb. Mie Ministre tions, Limiting The Use To 

Be Made Of The Prior Convictions, Pre- 
Cim@ed er ine udidiee., 

Appel lene, Eoamesecwaims that» tifés 1i miigime 
ii hioms Werte mectuC and scouldsnot havyempme= 
cluded prejudice (AOB 27-28). But in the absence of 
Ceomvincing yearoot to the contrary, it cannot be assumed 
ies the Guey faikedeicgaead instructions gave rig,. 
Belli Eaolt v. United States, 352 UsS. 232, 242, 77as. 
Gye 2949300 (1057). Meates cannot claim thatechemjury 
ie moe TOllOvMInoumMerTOnsS in regard to the limited 
BOM ssl Ciimety Cl euRewemien CC act wens samce he as 
failed to sustain his burden of showing that the instruc- 
tAOns were lememed. Vine iimeurleLlons clearly requimed 
the jury to make a finding on the issue of guilty berore 
any decision was made as to the existence of prior 
convictions (CTP 108). It seems difficult tomsmpgert a2 
echarge of prejudice based Omyprior convicliensmanere che 
jury could not have considered them until they had already 


Pound Baves oulley. 
gals 


A similar contention -- that a defendant 
is prejudiced by evidence of prior cCOnvViCUmememeespite 
limntrine Sis truccilons —-— tas been rejected bythe 
United States Supreme Court. Spencer v. Texas, 385 
U.S See oy Sete ot Sage). 

C. Failure To Object Precludes Bates From 

Now Complaining That He Was "Forced" To 
Adie: Mine Piemor Convictions. 
Appellant now complains that "the evidence . 
[was] forced by the Court out of the mouth of the appellant 
." (AOB 28) But when the trial court "forced" 
Beaves TO aamiy Tne praereconvtclions, no ob jection was 
made. Lack of contemporaneous objection precludes him 
from raising the issue now. See Nelson v. California, 
Boemineds (3,5, (2Com Cchmeirwims cert. dénied, 3382 Uns. 
Se-yeco Ss. Ct. 452) (1965). 
D. Bates Cannot Attack The Constitutionality 
Of The Prior Compaictiiens On The Grounds 
Established By Arketa. 

Appellant lastly asserts that he can now attack 
the constitutionality of piremer "Convict ioms, Umer velic iat 
announced in Arketa v. Wilson, 373 F.2d 582 (9th Cir. 1967) 
(AOB 28). The holding in Arketa demonstrates its 


inapplicability to the case herein: 


(Za 


"[Wlhere the effect of a prior sentence is 
tO deprive the trial judge of the optai@aeenat 
he woullam@echeiwaise Haye Tom srantv’ prepation, 
a prisoner should be able, in federal habeas 
COMBUS, CO eltack tame validity of thesgorior 
convictions on federal constitutional grounds." 
ideal Sen. 
Appellant Bates was convicted of murder, a crime which 
Gid Oe Ppermilt Probarton., “Hemee the Arkeva 2ule is 


unavailable to him. 


CONCLUSION 
It is respectfully submitted that the order 


denying the petitions for writs of habeas corpus be 


evion aeeinieral: 
Bered: alnem2O, eo? . 
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EXHIBIT A 


Ga eee aS ee a ee a SS SS aoe 
H 
Krecutihe Department COMMUTATION OF SENTENCE 
sotate of California CLYDE RATES 447 judd 


Ciyde Batss was convicted of the crime of murder in the 
firat dejree, 6 counts, on August 16, 1957, by the Low Angeles 
Ccunty Suparior Court. On August 22, 1957, he was sentenced to 
be executed for these crimes in accordance ‘with applicable law. | 
A coefendant, Mamzal Joe Chavez, raceived a similar sentence, 


Pursuant to the mandate of Article VII of the California H 
Constitution, I hays carefully reviewed this case. 


Mr, Bates wes received on Condemnsd Row in San Quentin State |! 
|Prison on August 29, 1957. Approximately a year later, on 5Sep- ) 


‘tenber 19, 1958, the convictions of Mc. Bates and his codefendant 


iChavez wera affirmed by the California ito Court. 


Since that dats, Mr. Bates has had thres separate execution 
cates. Hs was Zirst scheduled to be executed on January 16, 
13959, but this execution was stayed by a Justice of the Cali- 
ifcraign Supreme Court. Bates was next scheduled to be executed 
fon August 14, 1959, out this execution was stayed by 4a feceral 
judge. Pates was next scheduled to be exscuted on February 27, 
72.953,°. but this execution was stayed by a federal judga to allow 
| further legal proceedings. This last stay of execution was 
}grented on Pebruary 26, 1963, the day before Bates was to be exe- 
cuted, The case has renained pending in the courts since that 


feats. 


Almost our years ago I roviewsd this case, and I announced 
jae that tine that Z would not intervena. Howsaver, I hava new 
ae ey that the ee of Mr. Bates would no longer be in 


By virtue of the senseless and stupid act of Mr. Yates and 
Inia codefendant of throwing gasoline inte a crowded bar and then 
pigniting it, six parsons lest their livas, and two more were 

j Seriously injured, There is neo question in my mind of the guilt 
Aol Mz. Gates, He was ir:toxicated at the time, which may axplain 
J his sensslesr crime but certainly does not justify it. 

Bat I can no longer ignore the fact that Mr. Bates has now | 
ibeen confined on Condemned Row in San Guentin State Prison for a 
perie’ in excesa of 94 yeara. During this time, he has faced | 

imainant execution on three separata occasions, Dut each time a | 
4court has intervened... The case of Mz. Sates is a living example 
fet what, I believe to be the utter futility of czpital punishment. 
Ryf the State cannot carry out a duly entere@ sentanca of executio: 
iwithin 94 ysars, then I seriously queation the right of the State | 
ts carry ont the. sentence at all. Mora over, holding a man uncer 
j sentoncs of death for almost tan years amounta to de facto, if 
gnot 22 jure, cruel and inhuman punisiment. 


I a cD ae ee 
prtated fn Cativoamts OFPICS OF BTATY PAINTING : 
FIED 
1g A CERT : 
Mores Tana ae 
Phe Slee Fo 


Le) nik prison necords 


OBIT A 


ee ee ee 
it 


=4 
ics 


Executive Department 
motate of California PAGE Tvi0 


| 
I Xt is well recognized and widely accopted by every judge, | 
jlawyer, law enforcemant official and penologist to whom I have 
ever talked, that if a criminal sanction is really to be affec- | 
Ktive, justice must be swift and certain, Justice delayed is 
H justice thwarted. This case has now been allowed to drag on | 
Wthrough court after court for year after year. No one ia to 
fblames yet all of us concerned with the adminietration of justice | 
Hare responsible. 


X believe wa have now reached a point where this matter must | 
ibe brought to an end once and for ali. So leng as this can be | 
idona in such a way as to adequately protect society and properly 


J fulfill the ends of justice, Xr have no hesitancy in taking oetaare 


Fit was necessary to obtain the written recommendation of the ma~ 
jority of the Justices of the Supreme Court of the State of Cali-| 
fornia. I have now recaived this written recommendation. 


The sericusness of Mr. Bates’ crime and his subsequent con- 
Guct conclusively demonstrate to ms that he should probably never 
jasain be released from prison, On the other hand, it now is 
jwithin my power to impese upon him a sentence of life witnout 

i possibility of parole. 


Since Mr. Bates has previously been convicted of felonies, 


] In view of all of the foregoing facts, I have concluded that 
ithe interests of justice would best be served in this case by 

i granting to Bates a limited commutation of his present death 

j penalty sentence to one of life without possibility of parole. 


WOW, THEREFORE, I, Edmund G. Brown, Governor of the State of 
| california, purguant to the authority vested 4n me by the Consti-~ 
Atution and statutes of the State ef California, do hereby grant 
ito Clyde Bates, Prison No. A-43143, a commutation cf sentence 

7 from Geath to life imprisonment without possibility of parole. 


day of December, A.D. ninateen 
hundredyand Oot 


BH. Ce 


vernor vy ee 


VM IY WITNESS WHEREO®, I have Le hai SS 
— wee set my hand and pa! the Great 

ft ® ap EO | Seal of the State of California 
“ PO SBE ag I to be affixed this twenty-second) 


BN col 
o. Cpt PNR De hart 


Secretary cf State 


aks ae By 2 ADA Li! IST 


; <j bopucy Secrecury of State 
a Pee OUT aS ig 
a all ek = = SS —— Is 
oe printed ta CALIPORKIA OFFICE OF STATE PAINTING = AOA —areh a 
go SA aw 
COS - 2 fp t WSOP * HIAZIS 
EVE Cy, eect ee Sen. 
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EXHIBIT B 


eae a eo SS Se ae a a } 


Lxcautibe Department COMMUTATION OF SENTENCE | 


estate of California MANUEL JOE SHAVER yg id 
ht 


Manuel Joe Chavez was convictad of the crima of mardez in the 


Ifirst degree, 6 counts, on August 16, 1957, by the Los Angeles 
WCounty Superior Court, On August 22, 1957, he was sentenced to | 
ibe executed for theses crimes in accordance with applicable law. 

fA codefendant, Clyde Bates, received a similar sentence. 

Pursuant to the mandate of Articis VII of tha Caiifornia | 
hConecitution, I have carafully reviewed this case. | 


Mr. Chavez was received on Condemned Row in San Quentin 
State Prison on August 29, 1957. Approximately a year later, on 
September 19, 1958, the convictions of Mr. Chavez and hia code~ 


; 
f 
| 
fondant Bates were affirmed by the California Supreme Court. | | 
4 


i 


ron 


LY 
« 


Since that date, Mr. Chavez has had three separata execution 
dates. Ee was first acheduled to be executed on January 16, 1959, 
but this execution was stayed by a Justice of the California Su- 
ipreme Court, Chavez was next echeculed to bs executed on 

eee 14, 195°, but this execution was stayed by a federal judge. 


but this execution was stayed by a federal judge to allow furthar 
flegai proceedings. This last stey of execution was granted on 
February 26, 1963, the day before Chavez was to be executed. Thea 


Almost four years ago I raviewed this case, and I announced 
bat that time that I would not intervene, However, I have now 
leoncluded that the exacution of Mr. Chavez would no longer be in 
the beat interasta of justics, 


By virtue of the senseless and stupid act of Mz. Chavez ard 
this cedefendant of throwing gasoline into a crowded bar and then 
Hdgniting it, six persons lost their lives, and two more were 
jeevioucly injured. Thera is no queation in my mind of the guilt 
fof Mr. Chaves, He was intoxicated at ths tima, which may explain 
this #eengaless crine, but certainly dees not justify it. 


i But I can no longer ignore the fact that Mr. Chavez has now 
ibeen confined on Condesaned Rew in San Quentin State Prison for a 
yperiod in axcess of S4 ysars. During this time, he has faced 
jisminent exacution on threa separate eccasions, but each time a 
recourt has intervened, Ths case of Mr, Chavex is a living example 
‘Foz what I belisve to be the utter futility of capital punishment. | 
P22 the State cannot carry out a duly enterec sentence of execu- 
ptien within 34 years, then £ seriously quastion the right of the | 
‘State to carry cut tha sentence at all. Moreover, holding a man 
Zander sentences of death for alrost ten years amounts te de facto, | 
RAZ not de jure, cruel and inhuman punishment. 
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It is well recomizad and widely accepted by avery judge, 
lawyer, law enforcement official and penologist to whom I have 
A ever talked, that if a criminal sanction is really to be effec- 
f tive, justice must be swift and certain, Justice Celayed is jus-! 
jy tice thwaxted. This case has now been allowad to drag on through’ 
j court aftar court for yasr after year. Ho one is to blame; yet | 
) all of us concernad with the administration of justice aze re- 
eponsibia, ; | 
{ 


4 


I believe wa have now reached « peint where this matter MU Cj, 

j be brought to an end once and for all. Soe lomg as this can be 
Gone in guch a way as to adequately protect soctety and properly 

) falfiil the enda of justice, I have no heevitancy in taking action 


The seriousness of Mr. Chavez” crime end his subsequent con-} 
| Cuct conclusively demonstrate to me that he should probably never; 
j again be released from prison, On the other hand, it now lies |i 
within my power to impose cn him a sentence of life inprisonmant.| 
Such a sentence will adequately pretect society, and also will | 


} Serve as a just punishment for hiz crime, 

In view of 211 of the foregoing facts, I hava concludad nat! 

)the interests of justica would best ba served in this case by | 
| granting to Chaves a limited commutation of his present deata | 
p penalty sentence to one cf life imprisonment. 
{ 
HOW, THEREPORM, I, Eamund G, Brown, Governor of the State ofl 
| Califormia, pursuant to the authority vested in me by the Consti-| 
tution and statutes of the Stats cf Califcrnia, do heraby grant | 
, ts Manuel Joa Chavez, Prison. No. A-43144, a comautation of sen- | 
tence fron death to life imprisonment. | 
( 


IN WITNESS WEEREO?P, I have hereunto! 
geet my hand and caussd the Great 
Seal of the State of California 
to be affixed this twenty-second 
Say of Dacember, A.D. nineteen 
hunérad and sixty-six. 
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